CHILD CUSTODY





Q: What guidelines does the court use to decide who gets custody of minor children? A: The standard that the courts in Virginia and the majority of states nationwide follow to determine custody of a child is what is in the best interests of the child.


 


Q: Will the mother of the child automatically get custody?A: No. Both the mother and father have an equal right to custody of their child. There is no presumption in favor of the mother. There is no gender preference as far as saying that one parent is a better parent solely by virtue of being a male or female. There is no preference built into the law. Some common old beliefs are such things that children of tender years are best cared for by their mother while adolescent male children are best cared for by their father. There is no preference built in to the law, however, some judges may have a personal bias in that regard and that may be something that you would have to overcome.


 


Q: How do the courts determine what is in the best interest of the child?A: The court will look at a number of factors to determine what is in the best interest of the child. 


One factor the court will look at is who the "primary caretaker" of the child is. In Virginia the courts adhere to the "primary caretaker" presumption. This means that the court believes that the best interests of the child are served by placing him in the care of his primary caretaker. The primary caretaker is the parent who has had the primary responsibility for the day to day and hour to hour care of the child, who has fed him, clothed him, arranged for his medical care, taken him to and from school, taught him in the home, and been responsible for his discipline in the home. The court may grant custody to the parent who is not the primary caretaker if it is shown that the parent who has acted as the primary caretaker is an unfit parent. However, this is very difficult to prove. 


Other factors the court will consider include: 


·	·which parent is best able to raise the child and care for the child 


·	·which home would be a more stable environment 


·	·the physical and mental condition of the parent and child 


·	·the relationship existing between each parent and child 


·	·the needs of the child 


·	·the court will consider the child's wishes if the child is of sufficient age, intelligence, and maturity to make such a decision 


·	·which parent will be most likely to comply with the court ordered visitation. The parent most likely to comply with the visitation order will be awarded permanent residence of the child 


·	·the ability or willingness of the parent to foster a constant meaningful relationship between the child and the nonresidential parent 


Another factor that specifically applies to active duty military people is that we are subject to worldwide availability and that is a strike against you. There's no preference or bias against military people; however, that is a factor if you're moving around or deploying overseas, that may not create the most stable environment for the child and that may be a factor that you would have to overcome in order to get custody of the child. In a contested custody case, if you are actually contesting custody, that typically can be a long process and it also can be an expensive process and that's something to consider in the negotiation phase if you are planning on contesting custody with your spouse. 





Q: If I am denied custody of my child, am I entitled to visitation?A: The noncustodial parent is entitled to liberal and reasonable visitation. However, liberal and reasonable visitation is really a vague term and it is something that is not well defined. The better way to go here is to try and spell out what the terms of the visitation are and for example, alternating weekends, alternating holidays, alternating birthdays and a specified period during the summer. It's a good idea to spell that out through a settlement agreement or have the court spell that out. If it's not spelled out, typically the way your divorce order will read is that the parent who does not have physical residence would be entitled to liberal and reasonable visitation based on reasonable notice and that's very vague and the source of numerous problems. You may be called upon to go back to court to spell out specific terms. If those terms are spelled out, then there's an obligation for both parents to comply with the terms of visitation. 





Q: What if my spouse moves from the area?A: Because you are in the military you need to consider what will happen when the military member is transferred from the area. Make sure your divorce decree provides for that contingency. If your court decree does not permit moving the child from the state then you will be forced to go back to court to have the decree modified. Take care of that issue now, and prevent yourself from having to spend the money to revisit the issue later. 





Q: Can a custody order ever be changed?A: Modifications of custody between the parents are attainable upon a showing of a substantial change of circumstances affecting the child's welfare or if agreed to by the parties. This is not a simple burden to meet and the facts must be heavily weighed in your favor. The court is unlikely to upset a child custody order. Generally, it requires the showing that the other parent is not properly caring for the child or is unfit; and again the factors discussed earlier as far as child sexual abuse, child abuse, neglect and things like that are the kind of factors that the court would consider in order to change the child custody order.


